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APPELLANTS' STATEMENT OF QUESTION PRESENTED 

The question presented to this Court for decision is 
whether the pleadings and supporting affidavits presented 
a sufficient issue of fact to entitle the plaintiffs to a trial 
by jury in a case where the Court granted a Motion for 
Summary Judgment. 
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United States Qlourt nf Appeals 

Fob the District of Columbia Circuit 

No. 11923 

Charles H. Gwinn and Harold Domes, Appellants, 

vs. 

The Washington Post Company, a corporation, Appellee. 


Appeal from Judgment and Order of the United States District 
Court for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court 
granting a summary judgment in favor of the Appellee. 
(J.A. 29A) 

Jurisdiction is vested in this Court by Title 28, Sec. 1291, 
United States Code. 

Jurisdiction was vested in the District Court by Title 11, 
Chap. 3, Sec. 306, D.C. Code (1940-50). 

STATUTES INVOLVED 


None. 
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STATEMENT OF CASE 

Appellants filed a Complaint (Libel) for damages against 
the defendant (J.A. 2A) charging that the defendant caused 
to be published and distributed on, to wit, January 6,1952, 
an article (J.A. 5A) of and concerning the Penguin, a res¬ 
taurant and night club located at 1218 11th Street, S.E., 
Washington, D. C. The Penguin being owned and operated 
as a partnership by the appellants. Appellants further al¬ 
leging that the publication impliedly, substantially, dis¬ 
paragingly and by subterfuge and innuendo recited that 
the Appellants, as owners and operators of the Penguin 
had allowed, permitted, sanctioned, abetted, and actively 
or passively participated in the sale and use of narcotics 
in and on their premises, especially to youngsters and teen¬ 
agers, to patrons and customers of the Penguin, and having 
done so for several months, and that by reason of said 
activities a raid was made upon the Penguin by local and 
national law enforcement officers. Appellants further al¬ 
leging that the said publication was false, known to be so 
by the defendant and made recklessly and maliciously with¬ 
out regard to any of the facts in the premises. Appellants 
made demand for jury trial (J.A. 5A). 

Appellee filed its Answer (J.A. 8A) admitting to the pub¬ 
lication and distribution of the January 6, 1952 issue, in 
which appeared an article of and concerning the Penguin 
Club, at the address stated in the Complaint. Appellee 
further set forth that the words of the article complained 
of conveyed the thoughts expressed by the ordinary and 
natural signification of said words and not the thoughts 
expressed in the innuendos contained in the Complaint and 
when read in its entirety, in the ordinary meaning and sig¬ 
nification and without the meaning imputed in the innuen¬ 
dos, the article complained of was true in substance. Ap¬ 
pellee made demand for jury trial (J.A. 10A). 

Appellee moved for Summary Judgment (J.A. 17A) 
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claiming truth of the publication and that the words pub¬ 
lished were merely a straight-forward account of the facts 
and do not convey any defamatory innuendo (J.A. 17A) 
and attached thereto affidavits of Joseph A. Gabrys (J.A. 
18A), Thomas W. Andrew (J.A. 20A), deposition of 
George Hall Deakyne (J.A. 11A), and also attached ex¬ 
hibits of warrants and indictments issued and served upon 
certain customers and patrons of the Penguin (Tr. 41 to 
79 inclusive). Appellants conceding the issuance and serv¬ 
ice of aforesaid exhibits and the authenticity of same, it is 
mutually agreed between Appellants and Appellee that it 
would be unnecessary, burdensome and of no advantage to 
reprint said exhibits in the Joint Appendix. 

Appellants filed Points and Authorities (J.A. 21 A) and 
Affidavit of Charles H. Gwinn (J.A. 26A) in opposition to 
Defendant’s Motion for Summary Judgment alleging in 
substance that the publication presented a genuine and 
material issue of fact, distinctly and unequivocally, which 
should not be tried or resolved by Summary Judgment, but 
rather entitles the Appellants to a trial by jury as re¬ 
quested. The Affidavit clearly expunging the claim of the 
Appellee as to the truth of the publication. 

The Court held that no issue of fact existed and granted 
the Motion for Summary Judgment (J.A. 29A). 

STATEMENT OF POINTS 

1. It was error for the District Court to grant summary 
judgment in favor of the defendant because the article 
of publication published by the defendant were either 
defamatory as a matter of law or reasonably capable of 
being interpreted or understood in a defamatory sense by 
some or all of the readers thereof and therefore presented 
a question for the jury. 

2. It was error for the District Court to grant a summary 
judgment.because the article of publication when read in 
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its entirety presents either a genuine material issue of fact 
or a controversial question of fact and therefore plaintiffs, 
as a matter of law, are entitled to a trial by jury. 

3. And for other errors which may be apparent from the 
record, or come to the attention of the Appellate Court. 

SUMMARY OF ARGUMENT 

If a question of fact existed the Judgment herein must 
be reversed. Appellants, at least, are entitled to a jury trial 
on the question as to whether or not the publication was 
defamatory. If a published article may reasonably be con¬ 
strued, interpreted or understood to have two meanings, 
one defamatory and one not, the meaning is for the jury. 
Clearly the whole article, the captions and the substance, 
imputes crime and corruption of a most heinous nature, 
the basis of the publication appealing to the emotions of the 
readers, and towards anyone mentioned in the article, other 
than the law enforcement agents, it could be reasonably 
interpreted and understood to have a defamatory meaning. 
The respective claims formulate an issue of fact. Thus 
granting summary judgment for the defendant denied the 
plaintiffs their right tcfa jury trial. 

ARGUMENT 

A realistic consideration of the published article in its 
entirety clearly shows that the publication is reasonably 
capable of a defamatory meaning, and can be reasonably 
understood in a defamatory sense, and the fact that more 
or less of the readers may or may not disagree as to the 
interpretation, meaning and understanding of the article 
is of little importance in determining the libelous nature 
and sense of the article. The fact that some readers may 
or may not imputes defamation definitely, and distinctly 
presents an issue of fact to be resolved by a jury. 

This Court, in Garieyy v. Pearson, Case No. 11492, de- 
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cided, June 11, 1953, at pp. 2 and 3, adopted the following 
principal. “It is only when the court can say that the 
publication is not reasonably capable of any defamatory 
meaning, and cannot reasonably be understood in any de¬ 
famatory sense, that the court can rule, as a matter of law, 
that the publication is not libelous.” Meyer son v. Hurl- 
bert, 68 App. D.C. 320, 362, 98 Fed. 2nd 232. Peck v. Trib¬ 
une Co., 214 U.S. 185. And quoting further, “If there are 
listeners who reasonably understand the words in a defam¬ 
atory sense, the fact that more of those who hear them will 
give them an innocent meaning will not prevent defama¬ 
tion.” Prosser on Torts (1941), pp. 789. “If the words 
obviously would hurt the plaintiff in the estimation of an 
important and respectable part of the community, liability 
is not a question of a majority vote.” Peck v. Tribune Co., 
supra, at p. 190. 

Succinctly, the substance and an analysis of the publi¬ 
cation when read in the entirety portrays the following: 
(J.A. 5A) 

(a) A crackdown on the users and sellers of dope. 

(b) Many raids throughout the city, as part of a Nation¬ 
wide round-up of suspected dope peddlers. 

(c) Raids, in which 35 policemen, Federal agents and 
assistant U.S. Marshals participated. 

(d) Raids against users and sellers of “Heroin and Vio¬ 
lators of the Marijuana Tax Act.” 

(e) Warrants served—arrests made in the Penguin Club, 
1218 Eleventh Street, Southeast, Washington, D. C. 

Clearly there are at least two genuine issues of fact. 
First, was there a raid made upon the Penguin Club? Sec¬ 
ond, did the plaintiffs, as owners of the Penguin Club, 
actively or passively allow, permit or sanction the sale and 
use of narcotics in and on the premises of the Penguin Club? 
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A salient fact to be noted is that assuming there were 
many raids made, many warrants served, the Appellee 
singled out the Penguin Club quite apparently for the sole 
purpose of lending added color to their publication, and 
without due regards as to the premise or the results thereof. 
“Doubtless the Appellee had no desire to harm Appellants. 
However, the question is not whom they aimed at but whom 
they hit.” Gariepy v. Pearson , Case No. 11492, decided, 
June 11, 1953, this Court. 

Unless the law is to be blind to the facts of human ex¬ 
periences and the human usage and understanding of words, 
it must be recognized that the publication not only could 
be reasonably understood, but in fact was understood as 
an insinuation that there was a raid upon plaintiffs, and 
that plaintiffs were guilty of acts and actions not only 
criminal in nature but of a most heinous kind and nature, 
viz, the sale and use of narcotics in and on their premises. 

Another point of the greatest importance for considera¬ 
tion is the date of the Publication, January 6, 1952 
(J.A. 5A). Surely the Court will take judicial notice of the 
fact that as a result of the Senate Crime Investigating 
Committee activities the peoples of the Nation had been 
indoctrinated with the insidiousness, shamefulness and 
hideous nature of the trafficing of drugs, especially to 
youngsters and teen-agers. The Appellee knew this to be 
a fact and had on many occasions published details of such, 
and certainly must have realized the impact, upon the minds 
of its readers, of any article of and concerning dope and 
dope peddling. The entire article reeks with shame, repul¬ 
sion and repugnance towards anyone even remotely con¬ 
nected with the occurrence, but most assuredly anyone 
specifically named therein. 

Attention of the Court is urgently directed to the affidavit 
of the plaintiffs, attached to the Points and Authorities in 
Opposition to the Motion for Summary Judgment. (J.A. 
26A). Therein contained is the truth as to how and why 
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the law inforcement agents entered—not raided—the Pen¬ 
guin Club, and how and why warrants were served upon 
patrons and customers of the Penguin Club and explains 
the reason for the use and sale of narcotics, if any, within 
the Penguin Club. Nothing in the publication even remotely 
gives the truth, or answers to the obvious. The lower Court 
seemingly completely ignored the affidavit. 

In Washington Post Co. v. Chaloner, 250 U.S. 290, “A 
publication claimed to be defamatory must be read and con¬ 
strued in the sense in which the readers to whom it is ad¬ 
dressed would ordinarily understand it. So the whole item, 
including display lines, should be read and construed to¬ 
gether, and its meaning and signification thus determined. 
When thus read, if its meaning is so unambiguous as to 
reasonably bear but one interpretation, it is for the judge 
to say whether that signification is defamatory or not. If, 
upon the other hand, it is capable of two meanings, one 
which would be libelous and actionable, and the other not, 
it is for the jury to say, under all the circumstances sur¬ 
rounding its publication, including extraneous facts admis¬ 
sible in evidence, which of the two meanings would be at¬ 
tributed to it by those to whom it is addressed or by whom 
it may be read.” 

This Court in Dewey v. Clark, 86 App. P.C. 137,180 Fed. 
2nd 766, laid down clearly and in detail the basic principles 
governing the granting of Summary Judgment. Appellants 
adopt as their authority Points 1 to 5, inclusive, of the 
opinion, to be found on pp. 143-4-5 (U.S. App.) in its en¬ 
tirety as their authority for their Points 1, 2, 3 herein. 

Appellee claims truth of the publication and relies chiefly 
and mainly upon the publication of the statements given 
them by federal and local enforcement agents, viz, affidavits 
of Joseph A. Gabrys (J.A. 18A) and Thomas W. Andrew 
(J.A. 20A). However, it should be noted, that nowhere in 
the statement and affidavits to the Appellee of either men 
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is the word “raid” used, the word is “entered”. Clearly 
the word raid and the word entered have distinct and dif¬ 
ferent meanings and connotations. Raid implies a hostile 
act in a defamatory sense and meaning, whereas, entered 
connotes a friendly act devoid of a defamatory meaning or 
interpretation. 

“Any published writing which imputes criminal or dis¬ 
honest conduct to another, or that tends to disgrace him 
or bring him into hatred, contempt or ridicule, is libel.” 
Williams v. Anti Defamation League of B’nai B’rith, et 
al, 88 App. D.C. 99,185 Fed. 2nd 1005. 

Appellants claim the publication to be a false and a ma¬ 
licious publication. 

Appellants therefore contend that the question as to 
whether the publication was a fair, impartial and accurate 
report was for the jury and that the lower Court erred 
in denying the Appellants their due. 

CONCLUSION 

It is respectfully submitted that to deny by summary 
judgment plaintiffs 9 right to have a jury pass upon their 
damages runs counter to the principles recognized for 
centuries in Anglo-American libel law. And it violates the 
constitutional guarantee of jury trial. And it offends 
against the basic social need of redress for vicious and 
vexatious libel of private persons. Without such redress, 
social tranquility becomes impossible and legal process 
gives way to personal violence. 

The judgment should be reversed. 

Respectfully submitted, 

Stanley E. Otto, 
Attorney for Appellants. 
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1 Filed January 5,1953; Harry M. Hull, Clerk 

Civil Action No. 44-53 
Complaint for Damages 
(Libel) 

1. The jurisdiction of this Court is based upon the Code 
of Laws of the District of Columbia, in that the suit for 
damages is in excess of $3,000.00. 

2. The defendant is a corporation doing business and 
with offices located in the District of Columbia, and is the 
publisher of a daily newspaper in the District of Columbia. 

3. The plaintiffs, Charles H. Gwinn and Harold Domke, 
as partners, had been and were on and before January 6th, 
1952, trading as “Penguin,” a restaurant and night club 
located at 1218 11th Street, SE, Washington, D. C., and 
for and by reasons hereinafter set forth, jointly or sev¬ 
erally, are asking for damages. 

4. That on, to wit, January 6, 1952, defendant caused 
to be published and distributed a newspaper in which there 
appeared an article of and concerning the business known 
and operated under the trade name of “Penguin”, a res¬ 
taurant and night club located at 1218 11th Street, SE, 
Washington, D. C., thereby meaning and referring to the 
business of the plaintiffs. A copy of such publication as 
appearing on page 1 and continued on page 12 of the 
January 6th issue of the year 1952, of the said daily news¬ 
paper of the defendant is hereto annexed, marked “Exhibit 
A” and hereby made a part hereof. 

2 5. That on aforesaid date the defendant published 
the said article stating, impliedly, substantially, dis¬ 
paragingly and by subterfuge and innuendo, to wit, that 
the plaintiffs, Charles H. Gwinn and Harold Domke, the 
then owners and operators of the Penguin night club, had 
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allowed, permitted, sanctioned, abetted, and actively or 
passively participated in the sale and nse of narcotics in 
and on their premises, especially to youngsters and teen¬ 
agers, to patrons and customers of the said Penguin night 
club and having done so for several months, and that by 
reason of said activities a raid was made upon the said 
Penguin night club by local and national law enforcement 
officers. 

6. That the said publication was false, known to be so 
by the defendant when made, and made recklessly and 
maliciously without regard to any of the facts in the 
premise. 

7. That as a result thereof, severally and jointly, the 
plaintiffs ’ good names and reputations were injured, said 
publication tending to provoke the people to wrath, expos¬ 
ing them to, bringing them into, and making them a sym¬ 
bol of infamy, disgrace, and public scandal, both in the 
community in which their business was located, where 
they resided, and wherever said publication was 
distributed. 

8. That, further, as a result of the aforesaid publication, 
the plaintiffs, severally and jointly, suffered a great finan¬ 
cial loss in the income of the business aforesaid, by loss 
of patrons and customers, eventuating in the complete loss, 
by a foreclosure sale on, to wit, April 2, 1952, of all the 
real and personal assets of the business operated under 
the trade name of Penguin, necessitating the termination 
of their partnership, leaving them destitute and greatly 
indebted to their creditors, depriving them of their liveli¬ 
hoods, and they were and are injured in their credit and 
reputations and in the estimation of their friends, acquaint¬ 
ances and business associates. 

aforesaid, the plaintiffs herein, jointly or severally suf¬ 
fered great loss and damages. 

WHEREFORE, the premises considered, the plaintiffs, 
Charles EL Gwinn and Harold Domke, (a) jointly demand 
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judgment against the defendant, The Washington Post 

9. As a result of the aforesaid grievances, in the manner 
Company, in the full sum of $100,000.00 as com- 
3 pensatory damages, and the full sum of $100,000.00 
as exemplary damages, besides costs of this suit, 
(b) or in the alternative, plaintiff Charles H. Gwinn, as 
an individual, and Harold Domke, as an individual, each 
demands a judgment against the defendant, The Wash¬ 
ington Post Company, in the full sum of $50,000.00 as 
compensatory damages, and the full sum of $50,000.00 as 
exemplary damages, besides costs of this suit. 

(s.) Charles H. Gwinn, Plaintiff 
(s.) Harold Domke, Plaintiff 

District of Columbia, ss: 

I, Charles H. Gwinn, do solemnly swear that I have read 
the foregoing Complaint, by me subscribed, and know the 
contents thereof; that the facts therein stated as upon my 
personal knowledge are true, and those stated as upon 
information and belief I verily believe to be true. 

(s.) Charles H. Gwinn 

District of Columbia, ss: 

I, Harold Domke, do solemnly swear that I have read 
the foregoing Complaint, by me subscribed, and know the 
contents thereof ;that the facts therein stated as upon my 
personal knowledge are true, and those stated as upon 
information and belief I verily believe to be true. 

(s.) Harold Domke 

Subscribed and sworn to before me this 3rd day of 
January, 1953. My commission expires May 1, 1957. 

(Seal.) John.F. Ertter, Jr. 

Notary Public 

(s.) Stanley E. Otto, Attorney for Plaintiffs, 

1219 Good Hope Road, SE 
Washington, D. C. 

LU. 4-3100 
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Demand for Jury Trial 

Please take notice the Plaintiffs demand a jury trial on 
facts contained in the Complaint. 

(s.) Stanley E. Otto, 

Attorney for Plaintiffs 

4 Exhibit “A” 

Filed January 5,1953; Harry M. Hull, Clerk 

THE WASHINGTON POST 

Sunday, January 6, 1952 

23 ARRAIGNED HERE IN DOPE CRACKDOWN 
Warrants Still Out For Arrest of 13 More Suspects 

Twenty-three persons, arrested Friday night in Wash¬ 
ington raids which were part of a Nationwide roundup of 
suspected dope pedllers, were arraigned yesterday on nar¬ 
cotics charges. 

Police and Federal narcotics agents here said they still 
have warrants for the arrest of 13 others. 

In addition to the 23 who were arrested on United 
States Commissioner’s warrants, nine other persons were 
picked up in the Washington raids but were released yes¬ 
terday after questioning. 

The raids, in which 35 policemen, Federal agents and 
assistant United States marshals participated, got under 
way Friday at 2:30 p. m. and continued throughout the 
night. 

The 23 were taken yesterday before United States Com¬ 
missioner Cyril S. Lawrence. Their names and addresses, 
as listed by police, the charges against them and their 
bonds follow: 
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Sale and possession of heroin: William Barrington, alias 
Barri, 25, of 5410 Clay st. ne., $5000 bond; Carl Theodore 
Stangle, 29, of 7421 Blair rd. nw., stationed at Walter Reed 
Hospital, $7500; Austin Lee Palmer, alias Whiskers, 26, 
of 28 Q st. ne., $5000; Theodore Ellsworth Smith, alias 
Teddy Riley, 19, 1002 New Jersey ave. se., $3500; Staff 
Sergt. Rudolph Clarence Stewart, 27, Walter Reed Hos¬ 
pital, $4500 bond. 

Also Corpl. Albert Nathaniel Waters, 24, a cook at 
Walter Reed Hospital, $5500; Albert Winston Lyon, 25, 
of 616 Columbia rd. nw., $3500; Leroy Troy, alias Fat 
Boy, 30, of 1804 7th st. nw., $7000; Albert Byrd Brooke, 
alias Pistol, 20, of 204 F st. nw., $3500; Richard Donald 
Mnrdza, 19, of 2714 Ramblewood dr., District Heights, 
Md., $3500; Joseph Russell Ivison, alias Slow Joe, 20, 
1013 Barnaby ter. se., $4500. The cases of these 11 men 
were continued to January 15. 

Also: Edward Dean Monohan, 19, of 3821 22d st. ne., 
$3500; Joseph Henry Sisney, 20, of 3756 Hayes st. ne., 
$4500; John Ashley Daniels, 23, of 338 10th st. ne., $3500. 
These three cases were continued to January 17. 

Violation of the Marijuana Tax Act: Ernest Leroy 
Dorsey, alias James Ernest Dorsey, 25, 363 M st. sw., 
$5000; George Alfred, jr., 19, whose address is 

SEE DOPE, Page 12, Column 1 

5 DOPE—From Page 1 

23 Arraigned Here In Dope Crackdown 

undetermined, $3000; Pvt. Frank Leo Gallant, 21, of Fort 
Lesley J. McNair, $5000; Pfc. George Louis Wands, 22, of 
Fort McNair, $3000; Alphonso Cephas, 18, of 618 Spring- 
man ct. sw., $3000; John Fenton Lohman, alias Jake, 22, 
of 366 N st. sw., $4000; James Francis Woods, 19, of 
227 Evans In., Alexandria, $3000; Pvt. Walter Brown, 22, 
Fort Belvoir, Ya., $3000. All of these cases were con¬ 
tinued to January 17. 
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One suspect, James Edward Jolmson, alias Bobby Sher¬ 
wood, 18, of 732 Morton st nw., was charged with both 
possession and sale of heroin and violation of the Mari¬ 
juana Tax Act. His bond was set at $4500 and the case 
continued to January 17. 

The hearings proceeded rapidly and in routine manner 
before Lawrence, with Assistant United States Attorney 
John C. Conliff, jr., requesting the individual bonds. There 
was only one break. 

As young Mnrdza was brought before the commissioner, 
his mother stepped forward. Lawrence asked her if she 
wanted her son to waive preliminary hearing. 

“I don’t understand about that, but I want to stand by 
him,” she said. Lawrence then continued the case, explain¬ 
ing it would give her son a chance to get a lawyer. 

Police said one other person, sought in Washington, has 
been arrested in Baltimore and will be returned here. 

Thomas W. Andrew, chief of the Washington field office 
of the Federal Narcotics Bureau, said yesterday that those 
arrested are “not big-time peddlers but street-corner ped¬ 
dlers.” He described them as a “thorn in the side” of 
law enforcement agencies. 

Most of those taken into custody were arrested on the 
street, Andrew said. Five, he added, were served with 
their warrants while inside the Penguin Club, 1218 11th 
st. se., which is near the Navy Yard. 

He said three policemen, three undercover men from the 
Narcotics Bureau and an assistant United States marshal 
entered the night club about 11 p. m. Arrested were Woods, 
Brooke, Ivison, Mnrdza and Lohman, all of whom were 
patrons there. No one connected with the establishment 
was taken into custody, Andrew said. 

Meanwhile, Harry J. Anslinger, Commissioner of Nar¬ 
cotics, announced that the nationwide roundup, which 
started before dawn Friday and netted more than 500 
suspected dope peddlers throughout the country, is laying 
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the groundwork for capture of some of the nation’s biggest 
illicit drug dealers. 

After Ringleaders 

He predicted that a grand jury investigation, already 
under way, will lead to capture of some national racket 
kings within three weeks, but declined to say where the 
jury is working. 

“If we even mentioned the name of the city, some of the 
men who are talking will be killed,” he said. 

The groundwork for the big roundup was laid by Nar¬ 
cotics Bureau recruits, who served as undercovermen and 
spent thousands of dollars making purchases from 
peddlers. 

Anslinger said about 100 Federal agents and 200 Govern¬ 
ment-paid informers are remaining underground to con¬ 
tinue the cleanup. 
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Answer of Defendant , 

The Washington Post Company 

First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 


Second Defense 

1. The defendant admits that the jurisdiction of this 
Court is based upon the Code of Laws of the District of 
Columbia and that this is a suit for damages in which 
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the damages claimed are in excess of $3,000.00. 

2. The defendant admits the allegations of paragraph 2 
of the complaint 

3. The defendant is withont knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 3 of the complaint 

7 4. The defendant admits that on January 6, 1952, 
it caused to be published and distributed a news¬ 
paper in which there appeared an article in words and 
figures as set forth in Exhibit A of the complaint and 
that the article mentioned the Penguin Club, 1218 11th 
Street, S. E. The defendant is without knowledge or in¬ 
formation sufficient to form a belief as to whether the 
reference to the Penguin Club referred to the business of 
the plaintiffs. The defendant denies all other allegations 
of paragraph 4 of the complaint not herein admitted. 

5. The defendant admits that on January 6,1952, it pub¬ 
lished the article annexed as Exhibit A to the complaint 
The defendant denies all the other allegations of paragraph 
5 of the complaint. 

6-9. The defendant denies all the allegations of para¬ 
graphs 6, 7, 8 and 9 of the complaint 

Answering further, the defendant says that the publi¬ 
cation complained of was not libelous of and concerning 
the plaintiffs or either of them. 

Third Defense 

As a third defense to the complaint, the defendant refers 
to paragraphs numbered 1 to 9, inclusive, of the second 
defense contained in this answer and, without repeating 
the same, incorporates them as a part of this defense. 

Answering further, the defendant states that the 

8 words of the article complained of conveyed the 
thoughts expressed by the ordinary and natural sig- 


nification of said words and not the thoughts expressed in 
the innuendos contained in the complaint and, when read 
in its entirety, in its ordinary meaning and signification 
and without the meaning imputed in the innuendos, the 
article constitutes a fair account of certain judicial pro¬ 
ceedings. 


Fourth Defense 

As a fourth defense to the complaint, the defendant 
refers to paragraphs numbered 1 to 9, inclusive, of the 
second defense contained in this answer and, without re¬ 
peating the same, incorporates them as a part of this 
defense. 

Answering further, the defendant states that the words 
of the article complained of conveyed the thoughts ex¬ 
pressed by the ordinary and natural signification of said 
words and not the thoughts expressed in the innuendos 
contained in the complaint and, when read in its entirety, 
in its ordinary meaning and signification and without the 
meaning imputed in the innuendos, the article complained 
of was true in substance. 


(s.) Fontaine C. Bradley, 

(s.) James H. McGlothlin, 

• • * • 

Attorneys for Defendant 

9 Demand for Jury Trial 

The defendant demands a trial by jury on all issues 
of fact. 


(s.) Fontaine C. Bradley, 
(s.) James H. McGlothlin 
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DEPOSITION 

of 

GEORGE HALL DEAKYNE 

* * * * 

12 Washington, D. C. 

Friday, May 8, 1953. 

Deposition of GEORGE HALL DEAKYNE, a witness of 
lawful age, taken on behalf of the defendant in the above- 
entitled action, wherein Charles H. Gwinn and Harold 
Domke are the plaintiffs and The Washington Post Com¬ 
pany, a corporation, is the defendant, pending in the 
United States District Court for the District of Columbia, 
pursuant to notice, before Lloyd L. Harkins, a notary 
public in and for the District of Columbia, in Room 6212 
United States District Court House for the District of 
Columbia, Constitution Avenue and John Marshall Place, 
N. W., Washington, D. C., at 10:00 o’clock a. m., Friday, 
May 8, 1953. 


* • • * 

14 Direct Examination 
BY MR. GESELL: 

Q. Will you state your name for the record? A. George 
Hall Deakyne. 

15 Q. You are a deputy United States marshal for 
the District of Columbia, is that correct? A. Yes, 

sir. 

• • * • 

Q. Directing your attention to the dates of January 4 
and 5, 1952, do you recall that you were on duty on those 
days? A. Yes, sir. 
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Q. Do you recall whether in connection with your duties 
it was necessary for you to proceed to the premises of the 
Penguin Club at 1218 11th Street, Southeast? A. Yes, sir. 

Q. Will you tell us what the circumstances were that led 
to your going to the Penguin Club? A. Well, I was told 
to be at headquarters, Metropolitan Police Force, Wash¬ 
ington, D. C., on January 4th, I believe, and we had been 
on a few raids earlier in the evening. I guess we started 
around six o ’clock. After we came into headquarters we 
were told to be there at a certain time, I think a quarter 
to eleven or ten-thirty, and we were all going to the Pen¬ 
guin Club, and that was the last place we were going to 
hit, I believe. 

Q. Those were narcotics raids? A. Yes, sir, narcotics 
raids. 

Q. You met at the Metropolitan Police headquar- 
16 ters office? A. Yes, sir. 

Q. About what time? A. Well, as I say, we had 
been on raids all through the evening, starting at approxi¬ 
mately six o’clock where we .met at the Narcotics Bureau, 
Federal Bureau first, and we got back here at a quarter 
to eleven or ten-thirty. 

Q. About what time did you leave for the Penguin Club, 
do you recall? A. Around a quarter of eleven, eleven 
o’clock. 

Q. Who went with you, if you recall? A. Well, I know 
Agent Wilson, Narcotics Squad, Federal Agent, also Frank 
Pappas, I am sure he was there. 

Q. Who was he? A. He was ah agent for the Federal 
Bureau of Narcotics, and Sergeant Gabrys. He is a metro¬ 
politan policeman, and I think there was another agent 
but I am not definite. I cannot recall him. 

• # • • 
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Q. About what time did you arrive outside the 
Penguin Club premises? A. Oh, within ten or twelve 
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minutes after we left, around eleven o’clock, maybe five 
after eleven. 

Q. Did you go right in? A. No, we parked outside 
across the street from the Penguin Club. There was al¬ 
ready an undercover man in there, had been in there 
maybe two or three hours. But Agent Wilson who had 
done undercover work in this restaurant got out of the 
car and went in and we were all still waiting in the car, 
and I guess he would come out twenty minutes later and 
there were one or two of the fellows we had warrants for 
were in there and he thought we should hold things up a 
couple of minutes that they might come in because he 
had played that place quite a while and knew they used 
to hang out there, and also the other one, I can not recall 
his name, the other undercover Federal agent came out 
to the car and told us that the particular fellow we had 
warrants for, a couple of them were there, but they were 
not all there. 

Q. When did you go into the club, if you did? A. It 
may have been ten minutes or twelve minutes or a quarter 
to twelve. 

Q. That would be close to midnight? A. Yes. 

Q. Did you have with you at that time any war- 
18 rants? A. Yes. 

Q. How many? A. I don’t recall exactly. I 
would say either five or six. 

Q. Will you tell us what happened, what you saw and 
what you did when you went into the club? A. Well, I 
think Agent Wilson was first and myself and Pappas and 
Gabrys and the other one. We went through, it looked as 
if it was a lunch counter or a restaurant in the front and 
a partition with a little doorway arch over it and we went 
back to the dance hall 1 where the orchestra was and the 
patrons were sitting and dancing and drinking. Agent 
Wilson went back to one round table that was way back 
at the end. There were seven or eight fellows and one girl 
sitting at the table. There was beer at the table and they 
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were smoking and so forth, drinking. He had identified 
himself and I identified myself and I think the other officers 
did. 

Mr. Otto: To whom? 

The Witness: To the people sitting there. 

By Mr. G-esell: 

Q. To the people sitting at the table? A. Yes, and he 
said he was an agent of the Federal Bnrean of Narcotics. 
They recognized him and didn’t know who we were. I 
identified myself and showed them the warrants and he 
pointed ont the names on the warrants and I showed 
19 them the warrant. We told them to get up and we 
searched them all. 

One of the Federal narcotics agents—there was a table 
which was across the hall—told them to also tell these— 
there were a conple of girls and a couple of boys, I believe, 
to stand np and they searched them and I did not search 
them. I searched two or three of the others at the first 
table. 

Q. At the first table you sat down at? A. Yes, sir. 

Q. Did you make any arrests at that time? A. I made 
the arrests I had for the warrants. I made every one of 
the arrests that were on the warrants, the people who were 
named on the warrants. 

Q. What about the people for whom there were no war¬ 
rant? A. We arrested them and took them into the patrol 
wagon for investigation. We released them later, but they 
were arrested. 

Q. You took everyone at this table? A. Everyone at 
that particular table. 

Q. You took them out? A. After we made the arrest 
and got things quieted down a little bit we called a patrol 
wagon and took maybe five or ten minutes for the patrol 
wagon to get there and it was a matter of 15 or 20 minu tes 
we were in the business there. 

Q. When you said you came in these people were 
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20 sitting there at a table in the back at the right? 
A. No, it would be to the left going in, in the back. 

Q. Were all the people that yon saw seated? How many 
of them? A. Oh, it must have been six fellows and one 
girl, at least. 

Q. What was on the table? A. There was beer, I think 
I saw glasses of beer, drinks, cigarettes and things like 
that, yon know. 

Q. Did these men have their coats on or off, do yon 
recall? A. Yon mean the overcoats, the topcoats? 

Q. The jackets. A. It was a cold night, in winter time 
and I think maybe one or two had their jackets off, but 
when we searched them we made them take their jackets off. 

Q. Did yon make any search outside of any kind after 
yon left the premises? A. Yes, sir, we searched this, I 
don’t know the fellow’s name, searched his car, the car 
that he was driving. 

Q. What did yon find on his car? A. I think Agent 
Wilson and Pappas gave it a real good search, and what 
they found I am not too definite at this time. I know they 
found something in there. 

• • • • 

24 Q. About what time was it, Mr. Deakyne, that yon 
got back to the courthouse? A. To headquarters? 

Q. Yes, to headquarters, following this raid. A. 

25 It could have been a quarter to one. 

Q. That would be a quarter of one on the morning 
of Saturday, January 5? A. Yes, sir. 

• • • • 

Cross Examination 
By Mr. Otto: 

Q. You mentioned in your testimony two or three times 
that there was a raid. A raid upon whom? A. A raid 
about whom? 
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Q. Upon whom? A. A raid against these violators of 
narcotics which were known to have been hanging aronnd 
at these premises on 11th Street, at the Penguin Club? 

Q. In other words, you made the raid against the indi¬ 
viduals hanging out at the Penguin Club? A. Only. 

Q. What were they supposed to have been doing at the 
Penguin Club? A. Possession of narcotics, and I am not 
definite whether they peddled narcotics. 

Q. Would you explain to me just what you mean by the 
word “raid”? A. In other words you raided this 

26 place because they were all supposed to be hanging 
out here. 

Q. What do you call a raid? A. What do I call a raid? 

Q. Yes, what do you call a raid? A. I didn’t call it a 
raid. 

Q. You mentioned several times you made a raid. A. Yes. 

Q. What do you mean by that? A. To get these people 
who were hanging around the place. That is the only way 
I can describe it. 

Q. Did you have any difficulty getting into the Penguin 
Club? A. Not that I know of. 

Q. Did you make any arrangements with the manager 
of the Penguin Club to be there? A. No, I don’t think so. 
I didn’t personally. 

Q. Did your warrants direct you personally to go to 
the Penguin Club? A. No. 

Q. Who said you were to go to the Penguin Club? A. 
Because the fellows I had warrants for were supposed to 
be in there, and they were. 

Q. How did you know that they were in there? A. An 
undercover man came out and told me they were in 
there. 

27 Q. You did not know it yourself? A. Oh, no. 

Q. Did you know that anyone in the Penguin Club 
had possession of narcotics prior to the time you served 
the warrant? A. Did I know anyone had possession of 
narcotics prior to going into the club? 
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Q. Yes. A. Only from conversation, the agents had told 
me before we entered. 

Q. But yon did not know that? A. No, myself. 

Q. So when yon walked into the Pengnin Clnb, nobody 
stopped yon at alL Yon went in just as a patron? A. Oh, 
absolutely. 

Q. Then why did yon call it a raid? A. Because I knew 
the fellows who were in there that I wanted and had 
warrants for were in there. 

Mr. Otto: That is all. No further questions. 

Mr. Gesell: I have no further questions. 

(s.) George Hall Deakyne 


Subscribed and sworn to before me this 19th day of 
May, 1953. 


(s.) Lloyd L. Harkins 

Notary Public in and for 
the District of Columbia. 


My commission expires July 31, 1957. 


• • • * 


29 Filed May 20, 1953; Harry M. Hull, Clerk 

Motion for Summary Judgment 

The defendant, The Washington Post Company, by its 
attorney, moves the Court for summary judgment in the 
above-entitled cause, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, and for grounds of this motion 
says: 

1. There is no genuine issue of fact involved herein. 

2. The publication complained of was a substantially true 
statement of the facts reported therein. 

3. The words published are merely a straightforward 
account of facts and do not convey any defamatory in¬ 
nuendo such as the plaintiffs allege in Paragraph 5 of the 
complaint. 
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This motion is based upon the following documents: 

(a) Affidavit of Joseph A. Gabrys, attached hereto. 

(b) Affidavit of Thomas W. Andrew, attached hereto. 

(c) Deposition of George Hall Deakyne and attached 
exhibits marked Deakyne Exhibit No. 1 for Identi¬ 
fication, Deakyne Exhibit No. 2 for Identification 
and Deakyne Exhibit No. 3 for Identification, on file 
in this case. 

30 (d) Certificate of proceedings in the case of United 

States v. James F. Woods, Criminal Action No. 
No. 497-52, United States District Court for the 
District of Columbia, attached hereto. 

(e) Statement of Points of Law and Authorities in sup¬ 
port of this Motion, attached hereto. 

Respectfully submitted, 

Covington & Burling, 

By Gerhard A. Gesell, 
Attorney for the Defendant 

• • • • 

32 Filed May 20,1953; Harry M. Hull, Clerk 

AFFIDAVIT OF JOSEPH A. GABRYS 

City of Washington, 

District of Columbia, ss: 

JOSEPH A. GABRYS, duly sworn, says: 

1. I am a detective sergeant assigned to the Narcotics 
Squad, Morals Division, Metropolitan Police of the District 
of Columbia. 

2. Late on the night of January 4th, 1952, 1 accompanied 
Federal Narcotics Agents Frank G. Pappas and Fred E. 
Wilson, Deputy Marshal George H. Deakyne and others 
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to the Penguin Club, 1218 11th Street, S. E., Washington, 
D. C. 

3. We waited while Agent Wilson entered the Penguin 
Club and returned at least twice. After waiting for about 
half an hour, we all entered the premises, at Agent Wilson’s 
order. 

4. I am familiar with the premises at 1218 11th Street, 

S. E. They are occupied by a single-story store type 
building. On January 4th, 1952, this building was com¬ 
pletely occupied by the establishment known as the Penguin 

Club. The front portion of the premises was used as 
33 a restaurant, with a lunch counter on one side and 
booths on the other. About half-way back was a 
partition and beyond that a night club and dance floor. 

5. We advanced through the restaurant and into the 
night club portion of the premises. Agent Wilson indi¬ 
cated to us a party of eight or nine people seated at a 
large circular table at the extreme rear of the night club. 
On the table were drinks, cigarette stubs, glasses and so 
forth. 

6. We advanced upon the table. Agent Wilson identified 
himself as a Federal officer and informed those at the 
table that he had warrants for their arrest. The Federal 
officers placed the persons at the table under arrest. Among 
those arrested were Albert B. Brooke, Richard D. Murdza, 
Joseph R. Ivison, John F. Lohman, and James E. Woods. 

7. We then searched those arrested. We discovered 
paraphernalia for the administration of narcotics in the 
possession of John F. Lohman. All those arrested were 
taken into custody, but only those named in paragraph 6 
above were charged with violations of the Federal Nar¬ 
cotics laws. 

8. None of those arrested were employed in the Penguin 
Club or connected with its management. 
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9. I know Charles H. Gwinn and Harold Domke. They 
were present in the Penguin Club at the time of the events 
described above. 

(s.) Joseph A. Gabrys 

Subscribed and sworn to before me this 23rd day of 
April, 1953. 

(Notary Seal.) (s.) Adam Giebel, 

Notary Public 


• • • • 

34 Filed May 20,1953; Harry M. Hull, Clerk 
AFFIDAVIT OF THOMAS W. ANDREW 

City of Washington, 

District of Columbia, ss: 

THOMAS W. ANDREW, duly sworn, says: 

1. I am the Chief of the Washington Field Office of the 
Bureau of Narcotics, United States Treasury Department. 

2. On Saturday, January 5, 1952, I held a press confer¬ 
ence concerning a series of arrests of suspected narcotics 
violators in the Washington, D. C., area, made on January 
4 and 5, 1952. The conference was held just prior to the 
proceedings before United States Commissioner Cyril S. 
Lawrence for arraignment of the arrested persons. It was 
attended by representatives of all Washington newspapers. 

3. During the conference I answered questions generally 
concerning the arrests and in particular concerning arrests 
made at the Penguin Club, 1218 11th Street, S.E., Wash¬ 
ington, D. C. 

4. I have read the article from The Washington Post, 
which is made a part of the complaint in the above-entitled 
action, and containing the following paragraphs: • 

35 “Thomas W. Andrew, chief of the Washington 
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field office of the Federal Narcotics Bureau, said 
yesterday that those arrested are ‘not big-time ped¬ 
dlers, but street-corner peddlers.’ He described them 
as a ‘thorn in the side’ of law enforcement agencies. 

“Most of those taken into custody were arrested on 
the street, Andrew said. Five, he added, were served 
with their warrants while inside the Penguin Club, 
1218 11th St., S.E., which is near the Navy Yard. 

“He said three policemen, three undercover men 
from the Narcotics Bureau and an assistant United 
States marshal entered the night club about 11 p.m. 
Arrested were Woods, Brooke, Ivison, Murdza and 
Lohman, all of whom were patrons there. No one 
connected with the establishment was taken into cus¬ 
tody, Andrew said.” 


5. Those paragraphs are a correct version, to the best 
of my recollection of the information and answers which 
I gave at the press conference described above and in par¬ 
ticular are substantially accurate statements of my remarks 
at the press conference relating to the arrests at the 
Penguin Club. 

(s.) Thomas W. Andrew 


Subscribed and sworn to before me this 6th day of 
May, 1953. 


(s.) Marie C. Horton, 

Notary Public 


• * * • 

80 Filed May 29,1953; Harry M. Hull, Clerk 

Points and Authorities and Affidavit in Opposition to 
Defendant’s Motion for Summary Judgment 

As stated by the defendant in the Motion for Summary 
Judgment, it is based upon certain documents, affidavits, 
deposition, and certificates of proceedings all of which may 
be true statements of the facts contained therein and pub¬ 
lished by the defendant, but are only an incidental part 
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field office of the Federal Narcotics Bureau, said 
yesterday that those arrested are ‘not big-time ped¬ 
dlers, but street-corner peddlers.’ He described them 
as a ‘thorn in the side’ of law enforcement agencies. 

“Most of those taken into custody were arrested on 
the street, Andrew said. Five, he added, were served 
with their warrants while inside the Penguin Club, 
1218 11th St., S.E., which is near the Navy Yard. 

“He said three policemen, three undercover men 
from the Narcotics Bureau and an assistant United 
States marshal entered the night club about 11 p.m. 
Arrested were Woods, Brooke, Ivison, Murdza and 
Lohman, all of whom were patrons there. No one 
connected with the establishment was taken into cus¬ 
tody, Andrew said.” 


5. Those paragraphs are a correct version, to the best 
of my recollection of the information and answers which 
I gave at the press conference described above and in par¬ 
ticular are substantially accurate statements of my remarks 
at the press conference relating to the arrests at the 
Penguin Club. 

(s.) Thomas W. Andrew 
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Notary Public 
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or at best a half truth, of the signification of the entire 
publication when read in its entirety. 

17 Ruling Case Law , 312 

The ordinary signification in popular parlance of the 
statement made is the vital question in each case, or, in 
other words, it is a question of the natural and obvious 
meaning of the words used. 

81 Peck v. Tribune Co. 

214 U. S. 185 

29 S. Ct. 554, 556, 53 L. Ed. 960,16 Ann. Cas. 1075 

A woman whose portrait is published in connection with 
an indorsement of a brand of whiskey may be seriously 
hurt in her standing with a considerable number of her 
neighbors. The court said: ‘But obviously an underpriv¬ 
ileged falsehood need not entail universal hatred to con¬ 
stitute a cause of action. No falsehood is thought about 
or even known by all the world. No conduct is hated by all. 
That it will be known by a large number, and will lead 
an appreciable fraction of that number to regard the 
plaintiff with contempt, is enough to do her practical 
harm.’ ” 


Washington Times Co. v. Hines 
55 App. D. C. 326 

Meaning of alleged libelous publication is to be deter¬ 
mined by a reading of it in its entirety. 

Fitzpatrick v. Age Herald Publishing Co. 

184 Ala. 510; 63 SO 980 

Defamation is that which tends to diminish the esteem, 
respect, good will, or confidence in which the plaintiff is 
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lield, or to excite adverse or derogatory .feelings or opin¬ 
ions against him. 

82 It is defamation to say or publish that he has done 
a thing which is oppressive, insulting, or dishonor¬ 
able, because all of these things tend to affect the esteem 
in which he is held by his neighbors. 

Sullivan v. Meter 
67 App. D. C. 228 

In the present case the plaintiff had patriotically sought 
to have eliminated from the public schools textbooks con¬ 
taining what he regarded an anti-patriotic or pro-commu¬ 
nistic matter—a highly commendable effort on his part. 
In the Peck Case the woman was falsely charged with 
indorsing a brand of whiskey and her portrait was pub¬ 
lished in connection with the indorsement. That a very 
substantial number of persons would regard her with con¬ 
tempt was obvious. The difference in the two cases is 
apparent. 

Williams v. Ante-Defamation League of B’Nai B’Rith 

et AL 

88 U. S. App. 99 

Any published writing that imputes criminal or dis¬ 
honest conduct to another, or that tends to disgrace him 
and bring him into hatred, contempt, or ridicule, is libel. 

83 Hughes v. Washington Daily News Co. 

90 App. D. C. 155 

The privilege of fair report is no broader than public 
interest which creates it. 

Undisclosed similarity or coincidence between defend¬ 
ant’s libelous statement and public official’s previous an¬ 
nouncement was not enough to make statement a report of 
announcement. 
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“It is well settled that the publication of any statement 
by a newspaper made upon its own authority, and not pur¬ 
porting to be a report” of official proceedings or state¬ 
ments “is not privileged * * * The publication constitutes 
a charge by the person uttering it, and he is responsible 
therefor.” 


Dewey v. Claes 
86 App. D. C. 137 

Rules Re Summary Judgment 

(1) Factual issues are not to be tried or resolved by 
summary judgment procedure; only the existence of a 
genuine and material factual issue is to be determined. 
Once it is determined that there is such an issue summary 
judgment may not be granted. 

(2) In making this determination doubts (of course the 
doubts are not fanciful) are to be resolved against the 
granting of summary judgment. 

84 (3) There may be no genuine issue even though 

there is a formal issue. Neither a purely formal 
denial nor, in every case, general allegations, defeat sum¬ 
mary judgment. On this point the cases decided by this 
court must rest on their own facts rather than upon a 
rigid rule that an assertion and a denial always preclude 
the granting of summary judgment. Those cases stand 
for the proposition that formalism is not a substtiute for 
the necessity of a real or genuine issue. Whether the 
situation falls into the category of formalism or genuine¬ 
ness cannot be decided in the abstract. 

(4) If conflict appears as to a material fact the summary 
procedure does not apply unless the evidence on one or 
the other hand is too incredible to be accepted by reason¬ 
able minds or is without legal probative force even if true. 


25A 


(5) To support summary judgment the situation must 
justify a directed verdict insofar as the facts are con¬ 
cerned. 

* * * Given the evidence we have set forth from the 
pleadings, depositions and affidavits, and the inferences 
which might be drawn therefrom, together with the sub¬ 
jective character of the question of good faith, we believe 

that this issue is not so shadowy or unreal as to 
85 lack genuineness. Once this appears he who re¬ 
quests a trial is entitled to it. A directed verdict 
would not be proper. 

Gariepy v. Pearsen 
104 Fed. Supp. 681 

“A press or radio reporter of news should be held strictly 
accountable for statements unfounded in fact which do 
injury to others and should not be permitted to escape 
liability on ground that damaging statements are simply 
a repetition of what someone else has said, but such re¬ 
porter should not be charged with liability by giving state¬ 
ments made a strained and unusual meaning to afford 
basis for an evil innuendo where the usual meaning of 
such words are not evil.” 

Washington Times v. Bonner 
66 App. D. C. 280 

# • * the right of fair comment does not extend to mis¬ 
statements of facts. 

Vaughan v. News Leader Co. 

105 Fed. (2) 360 

Warren v. Pulitzer Publishing Co. 

336 MO 184 


a* 
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The question whether the publicated report was a ‘fair, 
impartial, and accurate report’ was one for the jury. 

86 J. Hartman and Co. v. Hyman 

48 A.L.R. 567 

The privilege in a communication alleged to be libelous 
is destroyed by want of reasonable care to ascertain the 
truth before giving currency to an untrue communication. 

The plaintiffs submit that the Complaint filed herein, 
under oath, and the attached copy of the publication in its 
entirety, and the affidavit attached hereto by plaintiff 
Charles H. Gwinn, personally, and on behalf of his partner 
and co-plaintiff, Harold Domke, presents a genuine and 
material issue of fact clearly, distinctly, and unequivocally, 
which should not be tried or resolved by summary judg¬ 
ment, but rather entitles the plaintiffs to a trial by a jury 
as requested. Further the points and authorities submitted, 
without exception, clearly, distinctly, and unequivocally 
bear out the contention of the plaintiffs herein. 

Therefore, the defendant’s motion for summary judg¬ 
ment should be denied. 

Respectfully submitted, 

(s.) Stanley E. Otto 
Attorney for Plaintiffs 

• • • • 

88 Filed May 29,1953; Harry M. Hull, Clerk 

AFFIDAVIT OF CHARLES H. GWINN 

City of Washington, 

District of Columbia, ss: 

CHARLES H. GWINN, duly sworn, says: 

1. I, Charles H. Gwinn, one of the plaintiffs herein, have 
personal knowledge of the facts herein contained, and 
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make this affidavit on behalf of myself and Harold Domke, 
my partner and co-partner of the Penguin Club and co¬ 
plaintiff herein in opposition to the defendant’s Motion 
for Summary Judgment. 

2. On or about August, 1951, I observed the actions of 
certain teenagers, patrons at the Penguin Club, 1218 
Eleventh Street, Southeast, Washington, D. C., and became 
suspicious of their action and consulted with my partner, 
Harold Domke concerning same, after which we decided 
to seek the advice of the local police as to what should be 
done. 

3. I talked with Lieutenant Robert Thompkins and Pri¬ 
vate Edwin Coppage, Metropolitan Police of the District 
of Columbia, attached to No. 5 Precinct of and concerning 
what I and my partner, had suspicioned and they observ¬ 
ing the situation informed me that they would contact the 
narcotic squad and relay the information to them, but in 
the meantime to say and do nothing to arouse the suspicion 
of anyone. Later I was informed that the narcotic squad 
had been contacted and I was requested to cooperate and 
give the narcotics squad the opportunity to secure evidence 
of the sale and use of narcotics in the Penguin Club and 
again requested not to say anything or do anything to 
interfere or arouse anyone’s suspicion as to what was 
taking place. 

89 4. That my partner and myself from, to wit, the 

middle of August, 1951, until January 4, 1952, the 
date of arrest made at the Penguin Club, fully and com¬ 
pletely permitted and allowed the Metropolitan Police, 
the FeJ«?5al Bureau of Narcotics and their agents, full ac¬ 
cess of Uhgress and egress to the Penguin Club and gave 
them full authority to take any and all steps they deemed 
essential and necessary to secure evidence upon which 
warrants might be issued against any users or sellers of 
narcotics, if any, who might be patrons of the Penguin 
Club. All during this period [5 months] my partner and I 
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were requested by tbe Metropolitan Police Department and 
the Federal Bureau of Narcotics to refrain from talking 
about or doing anything to arouse the suspicions of the 
probable and possible users and sellers of narcotics by 
patrons of the Penguin Club. I knew that undercover men 
were working independently, although I did not know any 
of them personally; however, they were free to operate on 
the premises in any way or by any method they desired. 

5. On the night of January 4, 1952, the agents of the 
Federal Bureau of Narcotics and the Metropolitan Police, 
some of whom had spent months in preparation and in¬ 
vestigation to secure evidence upon which a warrant might 
be issued, with full and complete consent and cooperation 
of myself and partner entered the Penguin Club and served 
the warrants upon those previously known to have used or 
sold narcotics in the Penguin Club. The entry made was 

in no sense a * 1 raid” upon the Penguin Club. I and 
90 my partner honestly and sincerely believing it to be 

our sacred duty and patriotic obligation to aid and 
assist those in authority to stamp out the evil, vicious, and 
heinous use and sale of narcotics, especially to teenagers, 
offered and gave our full and complete assistance in any 
and every manner requested of us by those in authority. 
Further, at a subsequent date, Sergeant Joseph A. Gabrys, 
assigned to Narcotics Squad, Morals Division, Metropoli¬ 
tan Police of the District of Columbia, commended the 
action of myself and my partner for our cooperation by 
the expression, “If it hadn’t been for that [meaning our 
cooperation] we could never have made our case.” Fur¬ 
ther, I was subpoenaed before the District Rackets Grand 
Jury, testified in substance how I became involved in the 
case and was advised, by them, that if more citizens felt 
and acted as I did, there would be no need for the District 
Rackets Grand Jury. 

6. Affiant avers that the publication was made recklessly 
and maliciously without regard to truth of the premise and 
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that the publication when read in its entirety connotes a 
“raid” upon the Penguin Club, as well as the innuendo 
that the owners, myself, and partner, actively or passively, 
allowed, permitted, and sanctioned the sale and use of 
narcotics in and on the premises of the Penguin Club. 

7. Affiant avers that the publication was made for the 
purpose of making more interesting reading matter and 
material, appealing to the prejudice and passion of the 
mind thereby making it more interesting reading material 
and to enhance the selling of more of its newspapers. 

91 8. Affiant avers that the publication wrongfully 

distorted to the reading public the truth of the action 
and connection of myself and my partner with the entire 
incident; and wrongfully injured our reputations and 
caused us unnecessary humiliation and embarrassment in 
the estimation of our friends, acquaintances and business 
associates and further created a circumstance and situation 
of great financial loss and injury of reputation to both of us. 

(s.) Charles H. Gwinn 

Subscribed and sworn to before me this 27th day of May, 
1953. 

(Seal.) (s.)-, 

Notary Public. 


• • # • 

92 Filed June 10,1953; Harry M. Hull, Clerk 

Order for Summary Judgment for Defendant 

This cause came on to be heard on motion of defendant 
for a summary judgment pursuant to Rule 56 of the Fed¬ 
eral Rules of Civil Procedure, and the court having con¬ 
sidered the pleadings in the action, the affidavits of Joseph 
A. Gabrys and Thomas W. Andrew, and the deposition of 
George Hall Deakyne and attached exhibits in support of 
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the motion and the affidavit of Charles H. Gwinn in oppo¬ 
sition thereto; having heard oral argument; having found 
that there is no genuine issue as to any material fact and 
no controversial question of fact to be submitted to the 
trial court; and having concluded that defendant is entitled 
to judgment as a matter of law, 

It is hereby ORDERED, ADJUDGED and DECREED 
that plaintiff take nothing, that the action be and it is 
hereby dismissed on the merits, that defendant have and 
recover from plaintiff its costs in the action, and that de¬ 
fendant have execution therefor. 

(s.) Alexander Holtzoff, District Judge 

Dated: June 10th, 1953. 

* * • * 

93 Filed June 10,1953; Harry M. Hull, Clerk 

Ruling From the Bench by the 
Eon. Alexander Holtzoff, Judge, 
on Motion for a Summary Judgment 

• • # • 

94 The Court: The Court is of the opinion that the 
publication is not libelous as to the plaintiff. The 

only mention of the Penguin Club in this long news article 
is that five persons arrested were served with their war¬ 
rants while inside the Penguin Club. 

It is not libelous as to the owners of a business estab¬ 
lishment to say that certain persons were arrested in that 
establishment. Otherwise, a newspaper could be rendered 
subject to an action for libel if the newspaper reported the 
fact, for example, that a shoplifter was arrested in a certain 
department store. 

The Court is also of the opinion that the statement is 
not reasonably susceptible of the meaning sought to be 
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attributed to it by tbe plaintiff. The word “raid”, even 
if it does have a sinister meaning, which the Court doubts, 
is used in an entirely different part of the article and is 
not to be connected with the statement just referred to 
relating to the Penguin Club. 

It further appears from the undisputed facts submitted 
in the defendant’s affidavit on this motion, that the state¬ 
ment that several persons were arrested in the Penguin 
Club is true; and truth, of course, is a defense. 

For both these reasons the defendant’s motion for sum¬ 
mary judgment is granted. 

• • • • 


95 Reporter's Certificate 

Certified to be the official transcript of proceedings indi¬ 
cated in Gwinn v. Washington Post Co., C. A. No. 44-53, 
June 10, 1953. 

(s.) Robert I. Thiel, 

Official Reporter 


96 Filed July 9, 1953; Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Charles H. Gwinn and Har¬ 
old Domke, plaintiffs above-named, hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit from the Order granting the Motion for Sum¬ 
mary Judgment for the defendant in this action June 10, 
1953. 

(s.) Stanley E. Otto, 
Attorney for Plaintiffs 
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98 Filed July 22,1953; Harry M. Hall, Clerk 

Defendant-Appellee’s Designation of Additional 
Portions of the Record 

* • • • 


(1) Deposition of George Hall Deakyne dated May 8, 
1953, and attached exhibits marked Deakyne Exhibit No. I 
for identification, Deakyne Exhibit No. H for identification 
and Deakyne Exhibit No. HI for identification. Filed May 
19, 1953. * 

(2) This designation. 

Gebhabd A. Gesell, 

Covington & Bubling, 

701 Union Trast BnUding, 
Washington 5, D. C., 

Attorneys for Defendant, 
The Washington Post Company 

Dated: Jnly 22, 1953. 

• • * • 


100 Filed Jnly 28,1953; Harry M. Hall, Clerk 

Order for Transmission of Original Papers 
and Exhibits as Designated. 

Upon consideration of the oral motion of appellant, pnr- 
saant to Rale 75 (I) of the Federal Rales of Civil Pro- 
cedare, to transmit the original of all designated papers 
and exhibits to the United States Coart of Appeals for the 
District of Colnmbia Circait, it is by this Coart this 29th 
day of July, 1953: 

ORDERED that the original of all designated papers 
and exhibits in this canse be sent to the United States 
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Court of Appeals for the District of Columbia Circuit in 
lieu of copies thereof, and it is requested that said originals 
he returned to this Court upon the final disposition of the 
appeal herein. 

(s.) Edward A. Tamm, Judge 

No objection: 

(s.) Gerhard A. Gesell, 

Attorney for Defendant-Appellee 
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IN THE 


(Hmteb Stated Court of Appeals 

For the District of Columbia Circuit 


No. 11923 


Charles H. Gwinn and Harold Domke, Appellants, 

vs. 

The Washington Post Company, Appellee. 


BRIEF OF THE 

WASHINGTON POST COMPANY, APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from an order of Judge Holtzoff 
granting Appellee’s Motion for Summary Judgment 
in an action for libel brought by Appellants arising 
from a news story published by Appellee on Sunday, 
January 6, 1952 under the headline “23 Arraigned in 
Dope Crackdown”. Appellants are partners operat¬ 
ing the Penguin Club. The portion of the challenged 
article involving that Club reported information given 
at a press conference by Thomas W. Andrews, Chief 
of the Washington Field Office of the Bureau of Nar¬ 
cotics and read as follows: 


“Most of those taken into custody were arrested 
on the street, Andrew said. Five, he added, were 
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served with their warrants while inside the Pen¬ 
guin Club, 1218 11th st. se., which is near the Navy- 
Yard. 

“He said three policemen, three undercovermen 
from the Narcotics Bureau and an assistant United 
States marshal entered the night club about 11 p.m. 
Arrested were Woods, Brooke, Ivison, Murdza 
and Lohman, all of whom were patrons there. No 
one connected with the establishment was taken 
into custody, Andrew said.” (R. 7A) 

The facts are not in dispute and the truth of the 
statements made is not challenged here. 

Nevertheless, Appellants filed this libel action Janu¬ 
ary 5, 1953 claiming that the article in its entirety 
implied that Appellants “actively or passively partici¬ 
pated in the sale and use of narcotics in and on their 
premises, especially to youngsters and teenagers, . . .” 
(Complaint, Par. 5, R. 3A) Appellee by answer 
pleaded the truth of the publication, among other 
defenses, and on May 20, 1953 moved for Summary 
Judgment under Rule 56 of the Federal Rules of Civil 
Procedure. (R. 17A) 

Judge Holtzoff granted Appellee’s motion and dis¬ 
missed the complaint. In an unreported opinion de¬ 
livered from the bench he held (1) that the publication 
was not libelous; (2) that the meaning sought to 
be attributed to it by the Appellants could not be 
sustained; and (3) that in any event the matters 
asserted in the publication were true. (R. 30A-31A) 

From this judgment and an order dismissing the 
complaint the Appellants have taken the present 
appeal. 
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RULE INVOLVED 

Rule 56, Federal Rules of Civil Procedure. 

Summary Judgment 

a* * * 

“ (b) For Defending Party. A party against 
whom a claim, counterclaim, or cross-claim is 
asserted or a declaratory judgment is sought may, 
at any time, move with or without supporting 
affidavits for a summary judgment in his favor 
as to all or any part thereof. 

“ (c) Motion and Proceedings Thereon. ... The 
judgment sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as 
a matter of law.” 

SUMMARY OF ARGUMENT 

The statements complained of are true. Indeed Ap¬ 
pellants do not contest the truth of these statements in 
the Court. Since, as a matter of law, truth is a com¬ 
plete defense, Appellants cannot recover. 

The language of the article may not be distorted to 
mean something it does not say. The article stated that 
the enforcement officers “entered” the Penguin Club 
and Appellant concedes that this statement has no de¬ 
famatory meaning. The word ‘ ‘ raids ’ ’ elsewhere in the 
article, even if applicable to the Penguin Club, does 
not lead to the inference that Appellants participated 
in the sale and use of narcotics, for words must be read 
in their normal and natural meaning. Moreover, the 
express statement in the portion of the article specifi- 
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catty concerning the Penguin Club that “no one con¬ 
nected with the establishment was taken into custody. 
...” negatived any such inference completely. 

There was no issue for the jury and Judge Holtzoff *s 
order granting summary judgment and dismissing the 
complaint should be affirmed. 

I 

The truth of the allegedly defamatory publication 

IS A COMPLETE DEFENSE 

It is not necessary to labor this Court with citations 
supporting the elementary proposition that a person 
who alleges himself defamed cannot recover if the pub¬ 
lished statements are true. The defense of truth is 
complete and fully sustained when statements com¬ 
plained of accurately describe events which actually oc¬ 
curred. E.g., Sullivan v. Meyer, 78 U.S. App. D.C. 367, 
141 F. 2d 21 (D.C. Cir. 1944), cert. den. 322 U.S. 743 
(1944). 

In this case, Appellants do not dispute the truth of 
that portion of the article relating to the Penguin 
Club or indeed any part of the entire article. The 
affidavit of Detective Sergeant Gabrys and the deposi¬ 
tion of Deputy U. S. Marshal Deakyne, disinterested 
eyewitness law-enforcement officers, established the 
truth of the statements made by Andrews and attri¬ 
buted to him in the article. This testimony is fully 
corroborated by certified official records. The facts 
shown were not controverted. 

The record discloses that on January 4,1952 at about 
11 p.m. a party of men set out in two cars from the 
Metropolitan Police Headquarters bound for the Pen¬ 
guin Club, 1218 11th St., S.E., an establishment op- 
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erated by Appellants. (R. 12A, 18A) The party in¬ 
cluded three Federal Narcotics Agents, a U. S. Deputy 
Marshal and a Metropolitan Police Sergeant. (R. 12A, 
18A-19A) The Deputy Marshal had in his possession 
warrants for the arrest of four individuals, all on 
charges of violations of the narcotics laws and was 
under orders to serve the warrants and apprehend the 
individuals named. (R. 13A) On the basis of inform¬ 
ation which had been received from undercover men, 
who had had the Penguin Club under surveillance, it 
was. known that these individuals habituated that 
establishment. (R. 13A, 16A) 

After the enforcement officers reached the Penguin 
Club, they waited outside while reports were received 
from Federal Narcotics Agents who entered the 
premises for the purpose of determining whether the 
men for whom the warrants had been issued were there. 
(R. 13A, 19A) About midnight, the police party en¬ 
tered the Penguin Club led by a Federal Narcotics 
Agent. (R. 13A) 

At the rear of the premises, where there was a night¬ 
club and dance floor, the enforcement officers ap¬ 
proached a circular table where a group of 6 or 7 young 
men and one young woman were seated. (R. 13A, 
19A) On the table were glasses, some filled with beer 
and some empty or partially empty, beer pitchers, 
ash trays with cigarette stubs and other indicia that 
those seated were customers or patrons of the club. 
(R. 13A-14A, 15A, 19A) All those seated at the table 
were placed under arrest and the Deputy U. S. Marshal 
served the warrants on the individuals sought after the 
Federal Narcotics Agent identified them to him as 
being in the group at the table. (R. 14A, 19A) The 
entire group was searched and paraphernalia for the 
administration of narcotics was found on the person 







6 


of one individual. Later, the automobile of another 
located outside the building was searched and narcotics 
found. (R. 15A, 19A) 

Following service of the warrants and arrests, a 
patrol wagon was called and the group was taken to 
Metropolitan Police Headquarters. (R. 14A-15A, 
19A) The four individuals served with warrants were 
booked on narcotics charges and detained. Another 
of the group seated at the table was booked on a nar¬ 
cotics charge and detained. The remaining members of 
the group were released. (R. 19A) * 

On the following-morning th e five mep bee n 

arrested at flie Penguin Cluh a nd detained the previous 
night were arraigned before a U. S. Commissioner on 
charges and witn oona set as ioirows: 

Albert E. Brooke, alias Pistol, sale and possession 
of heroin—$3,500 

Richard D. Murdza, sale and possession of heroin— 
$3,500 

Joseph R. Ivison, alias Slow Joe, sale and posses¬ 
sion of heroin—$3,500 

John F. Lohman, alias Jake, violation of the Mari¬ 
juana Tax Act—$4,000 

James F. Woods, violation of the Marijuana Tax 
Act—$3,000.* 

These men were all subsequently indicted for violations 
of the Narcotics Laws and further proceedings not rele¬ 
vant here were taken against them.* 

• Certified copies of the warrants of arrest, with the return of 
Marshal Deakvne indicating that they were served on the persons 
named in the article on the Penguin Club premises, as well as of 
subsequent proceedings before the II. S. Commissioner thp 
restrict Court are a part of the. .re cord ji? jhvi cgs *- Sfnce Appel¬ 
lants JTflffllt Uiy Ulitfienficityand Validityof alTmatters connected 
with these papers (Brief for Appellants, p. 3), they have not been 
printed in the Joint Appendix. 
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Just before the arraignment on the same day, Thomas 
W. Andrews, Chief of the Washington Field Office of 
the Bureau of Narcotics, U. S. Treasury Department, 
supplied the information relating to the arrests at the 
Penguin Club to all Washington newspapers at a press 
conference. (R. 20A-21A) 

Thus it is clear that on the occasion and about the 
time indicated the men named were served with war¬ 
rants and arrested in the Penguin Club by a party of 
law enforcement officers and charged with narcotics 
violations. Nor is there any doubt that those arrested 
were patrons of the Club. 

Judge Holtzoff correctly found that the defense of 
truth had been established. 

II 

The publication complained of does not convey the 

MEANING CLAIMED BY APPELLANTS 

The article complained of was a straightforward, ac¬ 
curate news account on a matter of public interest. 
Appellants urge that a false and defamatory meaning 
should be insinuated into the article which they assert 
can reasonably be read to mean that “ plaintiffs were 
guilty of acts and actions not only criminal in nature 
but of a most heinous kind and nature, viz., the sale and 
use of narcotics in and on their premises.” (Brief for 
Appellants, p. 6) 

Judge Holtzoff ruled that the article was “ not rea¬ 
s onably susceptible of the meaning s ought to be attrib- 
uted to It” by Appellants. (R. 30A-31A) This seems 
patently clear when the article is examined in its en¬ 
tirety in the light of Appellants’ contentions. 

Appellants’ entire argument is built around the use 
of the word “raids” in other portions of the article. 
The challenged article commenced on page 1 of Appel- 
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lee’s Sunday edition and was continued on page 12. The 
portion of the article referring to the Penguin Club 
appeared in the 16th and 17th paragraphs of the ar¬ 
ticle on page 12. The word “raids” appeared three 
times in the first four paragraphs of the article on page 
1. It is Appellants’ contention that the use of the word 
“raids,” in these early paragraphs implies that there 
was a “raid” made upon the Penguin Club and that 
from this it follows that the owners of the Club actively 
or passively permitted or sanctioned the sale or use of 
narcotics at the Club. 

The word “raid” is defined in the dictionary as a 
“sudden attack or invasion by officers of the law for 
the purpose of making arrests.” Webster’s New Inter¬ 
national Dictionary 2054 (2d Ed. Unabridged 1937) 
Certainly when a group of officers entered the Penguin 
Club suddenly without prior knowledge of those appre¬ 
hended and made arrests, this was a “raid” in the ordi¬ 
nary and natural meaning of the word. 

In point of fact, however, it will be noted that the 
word “raid” was not used in connection with the Pen¬ 
guin Club. Rather the portion of the article referring 
to the Penguin Club stated that the policemen and 
undercover men from the Narcotics Bureau and the 
assistant U. S. Marshal “entered the nightclub.” At 
page 8 of their brief. Appellants make the following 
concession: “the word ‘raid’ and the word ‘entered’ 
have distinct and different meanings and connotations. 
‘Raid’ implies a hostile act in a defamatory sense and 
meaning, whereas ‘entered’ connotes a friendly act de¬ 
void of defamatory meaning or interpretation.” Ap¬ 
pellee used the word “entered” in speaking of the Pen¬ 
guin Club. 

Moreover, if there is anything to the point that use 
of the word “raid” in early portions of the article can 
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lead to the inference claimed, which of course it does 
not, any such inference is wholly negatived by the cate¬ 
gorical statement that “No one connected with the e s¬ 
tablishment was taken i nto custody . . . Certainly 
tins must De ine case when the owners and operators of 
the Penguin Club are not even mentioned in the article, 
when there is no mention of any sale or use of narcotics 
upon the premises of the Penguin Club, when there is 
no mention of the place at which any of the suspected 
violations of the narcotic laws occurred, and when 
there is no indication even of the time period during 
which violations occurred or were under investigation. 

CONCLUSION 

If liability may be imposed upon a newspaper which 
has scrupulously and accurately reported a complex 
fact situation in straightforward every day English 
by the mere assertion that wild inferences may be 
drawn by someone from the use of ordinary language 
in its accepted meaning, it is hard to see how any news¬ 
paper could continue to publish. 

There is no issue for the jury. Appellee is entitled to 
judgment as a matter of law. The tests for Summary 
Judgment have been met. Judge Holtzoff did not err 
in granting judgment for Appellee and his order should 
be affirmed. 

Respectfully submitted, 

Gerhard A. Gesell, 

701 Union Trust Bldg., 
Washington, D. C., 
Attorney for Appellee. 

Fontaine C. Bradley, 

Abram J. Chayes, 

Covington & Burling, 

Of Cownsel. 

October 15,1953. 



